ABSTRACT

This research is motivated by the prevalence of marriage dispensation cases resulting from out-of-wedlock pregnancies in Indonesia, as exemplified by the Blitar Religious Court Ruling Number 691/Pdt.P/2025/PA.BL, which granted a marriage dispensation to a 15-year-old girl pregnant out of wedlock. The study draws upon theories of child protection, legal certainty, and judicial discretion, while referencing Law Number 16 of 2019 concerning Marriage, Law Number 35 of 2014 concerning Child Protection, and Supreme Court Regulation Number 5 of 2019. It employs a normative legal research method—specifically a descriptive-analytical approach—utilizing both statutory and case-based approaches. Data were gathered through a literature review of primary, secondary, and tertiary legal materials, as well as interviews with a judge from the Blitar Religious Court, and subsequently analyzed using a qualitative-prescriptive method. The findings indicate that the judge granted the marriage dispensation pursuant to Article 7 paragraph (2) of Law Number 16 of 2019, based on the principle of *maslahah* (public interest/benefit)—specifically to avoid greater harm given that the pregnancy had reached 27–28 weeks. However, this reasoning is considered to prioritize short-term interests over the child's long-term rights to education, health, and development, as mandated by the "best interests of the child" principle in Law Number 35 of 2014. The study concludes that there is a need to strengthen considerations regarding child protection when granting marriage dispensations in religious courts.
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Penelitian ini dilatarbelakangi oleh maraknya kasus dispensasi kawin akibat kehamilan di luar nikah di Indonesia, sebagaimana tercermin dalam Penetapan Pengadilan Agama Blitar Nomor 691/Pdt.P/2025/PA.BL yang mengabulkan permohonan dispensasi nikah bagi anak berusia 15 tahun yang hamil di luar nikah. Kajian ini bertumpu pada teori perlindungan anak, teori kepastian hukum, dan teori diskresi hakim, serta merujuk pada Undang-Undang Nomor 16 Tahun 2019 tentang Perkawinan, Undang-Undang Nomor 35 Tahun 2014 tentang Perlindungan Anak, dan Peraturan Mahkamah Agung Nomor 5 Tahun 2019. Penelitian menggunakan metode penelitian hukum normatif bersifat deskriptif-analitis dengan pendekatan perundang-undangan dan pendekatan kasus. Data diperoleh melalui studi kepustakaan terhadap bahan hukum primer, sekunder, dan tersier, serta wawancara dengan hakim Pengadilan Agama Blitar, kemudian dianalisis secara kualitatif-preskriptif. Hasil penelitian menunjukkan bahwa Hakim mengabulkan dispensasi kawin berdasarkan Pasal 7 ayat (2) UU Nomor 16 Tahun 2019 dengan pertimbangan maslahah, yakni menghindari mudarat yang lebih besar akibat kehamilan yang telah mencapai 27-28 minggu. Meski demikian, pertimbangan tersebut dinilai lebih menitikberatkan kepentingan jangka pendek dibandingkan hak jangka panjang anak atas pendidikan, kesehatan, dan tumbuh kembang sebagaimana diamanatkan prinsip kepentingan terbaik bagi anak dalam UU Nomor 35 Tahun 2014. Penelitian ini menyimpulkan perlunya penguatan pertimbangan berbasis perlindungan anak dalam praktik dispensasi kawin di pengadilan agama.
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